Human Rights in the United States: Legal Aid Alleges that Denying Access to Migrant Labor Camps is a Violation of the Human Right to Access Justice by Shah, Reena K. & Bartlett, Lauren E.
Human Rights Brief
Volume 20 | Issue 1 Article 3
2012
Human Rights in the United States: Legal Aid
Alleges that Denying Access to Migrant Labor




American University Washington College of Law
Follow this and additional works at: http://digitalcommons.wcl.american.edu/hrbrief
Part of the Human Rights Law Commons
This Article is brought to you for free and open access by the Washington College of Law Journals & Law Reviews at Digital Commons @ American
University Washington College of Law. It has been accepted for inclusion in Human Rights Brief by an authorized administrator of Digital Commons
@ American University Washington College of Law. For more information, please contact fbrown@wcl.american.edu.
Recommended Citation
Shah,Reena K. , and Lauren E. Bartlett. "Human Rights in the United States: Legal Aid Alleges that Denying Access to Migrant Labor
Camps is a Violation of the Human Right to Access Justice." Human Rights Brief 20, no. 1 (2012): 15-21.
15
Human Rights in the United States: Legal Aid Alleges that 
Denying Access to Migrant Labor Camps is a Violation of 
the Human Right to Access Justice
by Reena K. Shah* and Lauren E. Bartlett**
As of the year 2000, it is estimated that there are more than 86 mil-lion migrant workers worldwide, 
the vast majority of whom suffer poor 
living and working conditions.1 In the 
United States (U.S.), more than 3 million 
migrant farmworkers,2 including at least 
100,000 children,3 are estimated to labor 
in fields every year, many of whom lack 
access to justice, earn sub-living wages, 
and exist in dehumanizing circumstances.4 
Farmworkers are among the most exploited 
and vulnerable populations in the United 
States; yet, distressingly, they are also 
the least protected by U.S. law and law 
enforcement.
Legal aid5 advocates in the United 
States attempt to raise awareness and 
educate this starkly poor, mobile, and 
isolated population about the legal pro-
tections and remedies available to them, 
only to have employers either out-
right deny access or prevent meaningful communication with 
farmworkers in the migrant labor camps where migrants and 
their families often reside during the course of their employment. 
One nonprofit law firm that provides such services, Maryland 
Legal Aid Bureau,6 spearheaded the submission of a joint legal 
aid complaint on the issue to the United Nations (UN) Special 
Rapporteur on Extreme Poverty and Human Rights. Advocates 
who reach out to, and represent, migrant farmworkers argue that 
the lack of federal law mandating access to migrant labor camps, 
combined with discriminatory treatment of migrant farmwork-
ers under U.S. labor laws and lackluster enforcement of those 
laws that would apply, violates a panoply of farmworkers’ 
human rights, including their right to access justice.
The complaint, which is the basis for this article, is notable 
because it is the first-ever joint effort among U.S. legal aid orga-
nizations to utilize the Special Procedures created through the 
Office of the UN High Commissioner for Human Rights to shine 
an international spotlight on an entrenched local issue. It comes 
on the heels of a new partnership between Maryland Legal Aid, 
Texas RioGrande Legal Aid, and the Center for Human Rights 
and Humanitarian Law (the Center) at the American University 
Washington College of Law. One of the Center’s programs, 
the Local Human Rights Lawyering Project, aims to normal-
ize human rights at the state and local levels and help legal 
aid lawyers integrate human rights into their daily work.7 Such 
partnerships are part of a larger push among social justice advo-
cates in the United States to galvanize a domestic human rights 
movement so as to bring human rights home, rather than only 
applying them overseas, as has thus far been more common.
As described more fully below, the joint legal aid complaint 
submitted to the UN Special Rapporteur on Extreme Poverty 
and Human Rights argues that the denial of access to migrant 
labor camps ostensibly equals an inability for the farmworkers 
to access justice, as well as other human rights, especially the 
right to health and the right to family and community. The com-
plaint argues that the United States, as a State Party to various 
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human rights treaties, is required to protect, respect, and fulfill 
the human rights of all people, including migrants. By refusing 
to uphold the right to access to justice for farmworkers in the 
United States, the U.S. government, as well as state and local 
governments, violates human rights law, thereby allowing mil-
lions of farmworkers to continuously suffer inhumane condi-
tions and assaults on human dignity.
mIgrant farmworkers are one of the most 
vulnerable PoPulatIons In the unIted states
In the United States, migrant farmworkers are among the 
most vulnerable because they are among the poorest—if not the 
poorest—laborers.8 Twenty-four percent of migrant farmworkers 
earn less than $7,500 per year and only three percent of migrant 
farmworkers earn more than $30,000 per year.9 Adding salt to 
the wound, most do not receive any employment-related benefits, 
such as health care, disability insurance, vacation, or pension.
Farm labor is also one of the most dangerous occupations in 
the United States, with injuries and illness disabling farmwork-
ers at a rate three times that of the general population10 and 
work-related injuries causing death at a rate more than seven 
times11 that of workers generally.12 Farmworkers also suffer 
higher incidences of HIV infection,13 infant mortality,14 pesti-
cide poisoning,15 dehydration,16 heat stress,17 and tuberculosis, 
the last of which is contracted at a rate six times that of the gen-
eral population.18 They are also subjected to deplorable living 
conditions, including overcrowding, 
poor ventilation and light, a lack of 
indoor plumbing, and poor field sani-
tation and work hygiene.19
A language barrier compounds the 
population’s vulnerability, as many are 
not fluent in English. Almost eighty 
percent of migrant workers are foreign 
born and of those seventy-five percent are of Mexican origin.20 
For most, basic communication in English, let alone navigation of 
the U.S. legal system, is a challenge. Compounding the language 
barrier are low levels of education among migrant workers, whose 
average education level is sixth grade.21
advocates across the unIted states are arbItrarIly 
denIed meanIngful access to mIgrant camPs
The routine denial or lack of meaningful access to legal 
advocates, health care providers, and other farmworker service 
providers to the migrant labor camps, where migrant farm-
workers and their families often live during the course of their 
employment, make the population even more vulnerable.22 The 
camps are almost always located in rural areas that are close 
to the fields, far from towns and service providers. Because 
farmworkers who live at these camps are often at the mercy of 
employers for transportation, their ability to access community 
resources, including neighborhood businesses, medical services, 
and legal services, is extremely limited.23
Farmworkers’ access to outreach workers able to come to the 
labor camps and farms on which the migrants and their families 
live during the course of their employment has been deemed 
to be a prerequisite to the success of any program designed to 
ameliorate the migrant farmworkers’ plight.24 When outreach 
workers attempt to bridge the gap and reach farmworkers at the 
labor camps, however, employers commonly tell outreach workers 
to leave the property, accuse them of trespassing, demand prior 
notice before visiting, or pressure the advocates to break confi-
dentiality and infringe on the privacy of farmworkers by naming 
prospective clients who are seeking assistance. Outreach workers 
also regularly experience harassment, and are threatened with 
arrest or even violence by employers at the migrant labor camps.
The effects of this employer aggression are manifold. For 
example, employers’ intimidation of community service provid-
ers discourages them from providing services, and the limited 
resources of legal aid organizations may be drained litigating 
the camp-access issues rather than addressing the farmworkers’ 
underlying legal needs. If outreach workers do accommodate 
employers’ demands of prior notification in the name of main-
taining good relationships and avoiding conflict, the approach 
effectively undermines the farmworkers’ vital privacy interest 
and the confidential relationship between the service providers 
and workers. Employers’ ability to limit access in this way also 
precludes advocates’ ability to identify and serve victims of 
domestic violence, child labor, and human trafficking.
Denying access to migrant labor camps is neither an occa-
sional nor an accidental occurrence. Employers are well aware 
of the impact that outreach might have on the farmworkers and 
make it a point to let farmworkers know of the consequences of 
seeking assistance. A stark example, 
as reported in the Charlotte Observer, 
is the message that the North Carolina 
Growers Association hammered home 
when workers arrived for orienta-
tion: “[…] don’t complain, don’t seek 
legal help.”25 The Charlotte Observer 
reported that an employee of the 
Association “forbids” farmworkers 
from associating with Legal Services of North Carolina, whose 
farmworker unit provides legal advice, and the Association 
clearly warns that the price of disobedience is being “sent back 
to Mexico.”26
Maryland Legal Aid, the organization that spearheaded the 
complaint with the UN, represents and advocates on behalf of 
agricultural workers who live or work in Maryland or Delaware. 
As part of its Farmworker Program (the Program), attorneys liti-
gate employment cases related to agriculture and non-employ-
ment matters that impact the migrant and seasonal agricultural 
worker community.
The experiences of attorneys at Maryland Legal Aid exem-
plify how a lack of access to migrant camps forestalls access 
to justice for farmworkers. On April 11, 2011,27 the Program’s 
supervising attorney, Nathaniel Norton, and his paralegal went to 
Albright Farms to reach out to farmworkers, give them informa-
tion about their rights, answer questions, and make them aware 
of the availability of assistance. As Mr. Norton and his paralegal 
sat in their car at the end of the farm’s driveway, Mr. Albright, the 
owner of the farm, and another man drove their trucks right up 
next to the car at high speed and parked at the side and directly 
behind Mr. Norton’s car. Mr. Albright then began screaming at 
the advocates, stating that they were trespassing on the property 
Denying access to migrant labor 
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and that they had no right to be there without permission. The 
owner stated he could, “shoot people” who were on his prop-
erty without permission, and that the advocates were a, “bunch 
of bleeding heart liberals who were poking their noses where 
they did not belong.”28 Mr. Norton explained that the Maryland 
Attorney General Opinion Letter29 allowed him and other simi-
lar advocates to come on the property to do outreach. He further 
explained the reason for not giving advance notice was that he 
did not want to have his efforts frustrated if farmworkers were 
told not to speak to outreach workers, or if their conversations 
were monitored. Mr. Norton eventually left the property without 
being able to complete his work.30
Such blatant threats underscore 
why it is critical to provide access 
to migrant labor camps and protect 
farmworker privacy. Without these 
protections, farmworkers are dis-
suaded from seeking help because 
of a real threat of retaliation31 and 
are for all intents and purposes shut 
out of the legal system. This results 
in wage theft; lack of drinking water, 
hand-washing or toilet facilities in 
the field; lack of redress for employer 
abuse; pesticide exposure; unreported domestic violence and rape; 
and even illegal child labor, to name a few. The lack of oversight 
gives employers a free pass to engage in a “race to the bottom,” 
and to exploit to an unconscionable degree the human rights 
of this extremely vulnerable population.32
Shamefully, the power differential between the isolated and 
unprotected farmworker and the all-controlling employer creates 
an “almost slave-master” relationship.33 The control that employers 
exert over farmworkers’ ability to connect with services designed 
for the farmworkers’ benefit makes farmworkers an easy target 
for inhuman treatment and abuse at the hands of their employers. 
The farmworkers constantly face threats of violence against 
security of their person. The consequences of not providing 
access to justice are thus grave for a population that is deeply 
vulnerable, marginally protected under the law, and ripe for 
exploitation.
law on mIgrant labor camP access In the unIted 
states Is InconsIstent and dIscrImInatory
Furthermore, the principal federal employment law for 
farmworkers in the United States, the Migrant and Seasonal 
Agricultural Worker Protection Act (AWPA),34 fails to mandate 
access to labor camps that house migrant farmworkers, despite 
the fact that U.S. federal courts have consistently held that, 
(i) workers who live in employer-provided housing have con-
stitutionally protected interests in 
receiving information and visitors, 
and (ii) staff of migrant services 
organizations have constitution-
ally protected interests in accessing 
workers and communicating with 
them regarding their rights.35
Because of the lack of federal 
protections, the status of the right 
to access migrant camps varies by 
state. Unfortunately, very few states 
have a statute that mandates right of 
access to migrant labor camps. Only a handful have an Attorney 
General’s Opinion, which is an exposition on the status of the 
state’s law according to the Attorney General and something law 
enforcement should in theory be bound by as much as any leg-
islative act. However, regardless of the status of the law in each 
state, the tendency of law enforcement to bow to the demands of 
the employers, instead of upholding farmworkers’ rights, further 
makes the U.S. government complicit in human rights violations 
committed against farmworkers.
The U.S. government’s silence with respect to camp access 
is part of its history of systematic discrimination and exclu-
sion of the farmworker population from legal protections.36 
For example, farmworkers are denied the federal rights and 
protections necessary to organize and join unions under the 
National Labor Relations Act (NLRA),37 the right to overtime 
pay, protections for child labor, and in the case 
of farmworkers employed on small farms, even 
the right to minimum wage under the Fair Labor 
Standards Act (FLSA).38 Further, farmworkers 
are excluded from many workers’ compensation 
laws, which are under the purview of the states, 
not the federal government.
While the passage of AWPA was a step in 
the right direction, the law still does not allow 
collective bargaining and does not apply to 
smaller employers. It does, however, provide 
some important protections. Most significantly, 
it requires that agricultural employers disclose 
terms of employment at the time of recruitment 
and comply with those terms, that employers 
who use farm labor contractors confirm that the 
contractors are registered with and licensed by 
the Department of Labor, that providers of hous-
ing meet local and federal housing standards, and 
that transporters of farmworkers use vehicles that 
Shamefully, the power differential 
between the isolated and 
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are insured and meet basic federal safety 
standards. 39
The U.S. Department of Labor’s 
(DOL) Wage and Hour Division admin-
isters and enforces labor laws, which 
farmworkers can also directly chal-
lenge through lawsuits in federal district 
courts. However, the U.S. government 
does not adequately enforce laws per-
taining to farmworkers. In fact, the U.S. 
Department of Labor actions devoted 
to AWPA and FLSA violations have 
declined drastically over the years. In 
the case of FLSA violations, between 
1938 and 1990, fifty to eighty percent 
of all court cases each year were brought 
by the DOL (rather than through a 
worker’s private right of action in court). 
Since 1990, however, that percentage 
has dwindled markedly to about ten to 
twenty percent of all cases.40
Further, the Occupational Safety and 
Health Act, originally enacted in 1970 
and administered and enforced by the 
DOL’s Occupational Safety and Health Administration (OSHA), 
is the principal federal law designed to protect employees from 
hazards at the workplace. But for many years, OSHA did not 
use its regulatory authority to protect farmworkers. For example, 
OSHA set a field sanitation standard only after receiving a thirty-
day deadline to do so by a federal judge, who castigated OSHA’s 
fourteen years of “resistance” as “intractable” and a “disgrace-
ful chapter of legal neglect.”41 Similarly, the Environmental 
Protection Agency, which has the principal responsibility for 
approving, restricting, and banning the use of agricultural pes-
ticides, has been more responsive to the demands of pesticide 
manufacturers and growers than the safety and health concerns 
of the farmworkers and their families.42
Given that the U.S. government inadequately enforces laws 
designed to protect farmworkers and that the farmworkers lack 
the information, knowledge, tools, and foremost the freedom 
needed to enforce the laws themselves, the role of policing and 
vindicating farmworkers’ rights falls on non-government law-
yers bringing claims on behalf of individual clients. While it is 
beneficial that the AWPA offers a private right of action so farm-
workers have an ability to bring individual cases, the law fails to 
provide for an award of attorney’s fees that would create a strong 
disincentive for private attorneys to accept farmworker cases.43
Under these conditions, the only legitimate recourse for farm-
workers in obtaining access to justice and enforcement of their 
rights is through legal aid offices, whose charge is to provide 
free legal aid to the poorest and most vulnerable. However, the 
U.S. Congress limited farmworkers’ ability to attain true justice 
through this route because it hamstrung publicly funded legal 
aid offices both from representing undocumented workers44 
and from bringing class action lawsuits.45 These restrictions, in 
turn, have shut the door to any legal relief, and certainly to any 
access to justice, for a significant segment of the U.S. farm-
worker population.
The farmworkers face tremendous 
hurdles in even taking the first step toward 
enforcement of their rights. The threats of 
retaliation, criminal arrests, deportation, 
and other related sanctions for meeting 
with lawyers loom large for farmworkers; 
the purpose of the threats is to control 
communication, force a breach of confi-
dentiality, and silence workers from seek-
ing legal or other assistance.
lack of access to mIgrant labor 
camPs means lack of access  
to JustIce and an InabIlIty to 
fulfIll other human rIghts
In 1974, the U.S. Congress directed the 
new Legal Services Corporation (LSC)46 
to study whether certain client groups 
faced special barriers to accessing the jus-
tice system and had special unmet legal 
needs. One of the groups studied was 
migrant and seasonal farmworkers. LSC 
completed the study in 1977, concluding 
that, (i) migrant farmworkers do face spe-
cial barriers that limit their access to the legal assistance deliv-
ered by legal aid programs, and (ii) migrant farmworkers have 
specialized legal needs that cannot be adequately met through 
the regular legal services-delivery system.47
This decades-old LSC study remains the most comprehen-
sive inquiry into the special barriers to access to justice faced by 
migrant farmworkers, but its findings and recommendations are 
just as relevant today. The study identified the following factors 
as barriers to access to justice: (1) isolation in remote locations, 
(2) short length of time in an area, (3) language, (4) economic 
dependence upon employers, and (5) cultural isolation. The 
study advised that, “[. . .] outreach is the principal activity that 
legal services can undertake to break down barriers which pre-
vent access [of workers to legal services].”48
Further, the study noted that many migrant farmworkers 
do not view the legal system as a way of favorably resolving 
disputes, and are hesitant to use the legal system in part because 
farmworkers’ experiences with the legal system in their country 
of origin also color their perspective on the U.S. legal system. 
The study noted that farmworkers tend to have little knowledge 
of the legal protections, that cover them in the U.S. workplace. 
Farmworkers often do not know how or where to seek help with 
problems, assume that the legal system is so biased against them 
that a just remedy is impossible, assume that their participation in 
the legal system may result in problems with the criminal justice 
system, and fear that legal entanglements may jeopardize their 
immigration status, even where their presence in the country 
is perfectly lawful.49
Given that the U.S. government has recognized that agricul-
tural workers face special barriers to accessing legal assistance, 
the legal system in general, and the enforcement of their rights, 
it is incumbent on the U.S. government to ensure access for 
outside legal advocates and other service providers as a means 
of ensuring access to justice and other services essential to 
Courtesy U.S. National Archives
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farmworkers’ health, welfare, and dignity. Without the ability 
to bring those perpetrating harm to justice, farmworkers are not 
only denied access to justice and an effective remedy, but they 
are also unable to fulfill other fundamental human rights. The 
denial of meaningful access for service providers to migrant 
labor camps leaves farmworkers extremely isolated, and without 
the information that they could use to seek help to file wage 
claims, report domestic violence, 
seek health care, and demand 
a safer work environment. The 
judicial system is often the only 
method of securing the right to an 
adequate standard of living, the 
right to health, and freedom from 
discrimination.
Accessing justice allows for 
the vindication of all human rights. Without access to justice, all 
too often there is no effective remedy for real and severe harms 
done. What is more, as Reginald Heber Smith, considered the 
father of the legal aid system, wrote, “Without equal access to 
the law, the system not only robs the poor of their only protec-
tion, but it places it in the hands of their oppressors, the most 
powerful and ruthless weapon ever created.”50
denIal of access to mIgrant labor camPs In the 
unIted states vIolates human rIghts law
Human rights law obligates States to protect, respect, and ful-
fill the human rights of all persons, including the right to access 
justice.51 In the United States, ratified treaties are binding on 
the federal, state, and local governments through the Supremacy 
Clause of the U.S. Constitution.52 The United States has rati-
fied the International Covenant on Civil and Political Rights 
(ICCPR)53 and the International Convention on the Elimination 
of Racial Discrimination (ICERD),54 both of which obligate the 
United States to ensure access to justice at every level of govern-
ment for all people present in the country. This obligation holds 
regardless of the United States’ modus operandi of exceptional-
ism and self-purported role as a model for other nations in terms 
of human rights standards and achievements.55
Under the ICCPR, States Parties undertake to, “ensure that 
any person whose rights or freedoms as herein recognized are 
violated shall have an effective remedy, notwithstanding that the 
violation has been committed by persons acting in an official 
capacity.”56 Further, the States have agreed that, “[a]ll persons 
are equal before the law and are entitled without any discrimina-
tion to the equal protection of the law.”57 In this respect, “the 
law shall prohibit any discrimination and guarantee to all per-
sons equal and effective protection against discrimination on 
any ground such as race, . . . national or social origin, . . . birth 
or other status.”58 Moreover, the Human Rights Committee, 
the treaty body that oversees the ICCPR, has made it clear that 
human rights law extends to all people present in the United 
States, regardless of their migration status.59
The ICERD also provides that “States Parties undertake to 
prohibit and to eliminate racial discrimination in all its forms 
and to guarantee the right of everyone, without distinction as to 
race, colour, or national or ethnic origin, to equality before the 
law[.]”60 The ICERD further requires through Article 2(1)(c) 
that “[e]ach State Party shall take effective measures to review 
governmental, national and local policies, and to amend, rescind 
or nullify any laws and regulations which have the effect of creat-
ing or perpetuating racial discrimination wherever it exists[.]”61 
While the ICERD in Article 1(2) does state that the ICERD “shall 
not apply to distinctions, exclusions, restrictions or preferences 
made by the State Party… between citizens and non-citizens,”62 
General Recommendation 30 of 
the Committee on the Elimination 
of Racial Discrimination, which 
oversees the ICERD, clearly states 
that Article 1(2) “must be con-
strued so as to avoid undermining 
the basic prohibition of discrimi-
nation”63 and that State Parties 
“ensure that non-citizens enjoy 
equal protection and recognition before the law” in the admin-
istration of justice and “combat ill-treatment of and discrimina-
tion against non-citizens by police and other law enforcement 
agencies.”64
Both the ICCPR and the ICERD provide for life, lib-
erty, and security of the person; freedom of assembly and 
association; non-discrimination; and freedom of movement. 
The ICCPR requires that “[n]o one shall be subjected to 
arbitrary or unlawful interference with his privacy, family, 
or correspondence” and that in the case of such interference, “[e]
veryone has a right to protection of the law against such inter-
ference or attacks.”65 In terms of international comparative law, 
the Supreme Court of Canada has also held similarly that the 
State has positive obligations to protect vulnerable workers from 
actions by private employers.66 Moreover, the Inter-American 
Court of Human Rights has held that states must respect the 
labor and employment rights of unauthorized workers on parity 
with their authorized counterparts.67
conclusIon
Unfortunately, the United States is failing to meet its obli-
gations to migrant farmworkers under human rights law. The 
United States structures its systems to compound human rights 
violations against migrant farmworkers, rather than uphold those 
rights. As a result, migrant farmworkers are poor, exploited, 
vulnerable, and unequal under the law. Furthermore, they have 
limited opportunities in which to enforce their rights and chal-
lenge these conditions. Outreach to this isolated population is 
the gateway for changing this situation and ensuring access to 
the legal system and other services. However, the United States 
fails to have a federal mandate requiring access and affirming 
the human rights of farmworkers to privacy in their labor camp 
homes and has a patchwork of state laws that, for the most part, 
do not mandate access and lack the will to enforce migrant 
farmworkers’ rights.
The joint legal aid complaint submitted by Maryland Legal 
Aid argues that the U.S. government should be held accountable 
for the human rights violations against migrant farmworkers 
and the UN Special Rapporteur on Extreme Poverty and Human 
Rights should urge the government to take federal action to cor-
rect these wrongs. Violations of human rights of farmworkers 
are not just a local problem in Maryland and across the United 
[T]he United States is failing 
to meet its obligations to migrant 
farmworkers under human rights law.
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States, but also a global problem for which the United States fails 
to be the exception that upholds and vindicates farmworkers’ 
rights. Instead of being a model and a leader of freedom, justice, 
and liberty for the rest of the world, the United States is com-
plicit in compounding human rights violations against one of the 
its most vulnerable populations.
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